
Page 1 of 5

             

         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

  Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 1022/2016

State

Versus

Nazirul Islam

 (Under section 279/338 of IPC)

   Offence explained on: 05.09.2017

             Evidence recorded on: 25.10.2017, 14.11.2019

             Statements recorded on: dispensed with

             Arguments heard on: 19.11.2019

             Judgment delivered on: 19.11.2019

  Advocate for the Prosecution: Mr. Tapan Das

            Advocate for the Accused: Mr Babul Borthakur     

                                                 

                    J U D G E M E N T

   Prosecution Case in brief: 

1. Accused stood for trial for offences committed under section 279/338
of the Indian Penal Code. 

2.  The  brief  fact  of  the  case  is  that  an  ejahar  has  been  lodged  by
informant  Moon  Kumar  Borah  stating  interalia  that  on  07.04.2016  at
about  08.00  p.m.,  his  brother  Putul  Borah  was  proceeding  towards
Halleswar  from Borjahargoan  in  the  National  Highway  15.  A  glamour
motorcycle  knocked  down  his  brother  causing  grievous  injuries.  The
victim was taken to mission hospital, Tezpur for treatment and till lodging
of the ejahar the victim is undergoing treatment the hospital. Hence this
case.
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3. On receipt of the ejahar Salonibari Outpost forwarded the same to the
O.C,  Tezpur  PS  for  registering  a  case,  investigating  and  submit  the
report in final form. The  officer in charge of Tezpur Police Station has
registered  a  case  as  Tezpur P.S.  Case  no  566/16,  u/s  279/338 of  the
Indian Penal Code. Thereafter, I/O has launched the investigation of this
case. After completion of investigation, I/O has finally submitted charge
sheet u/s 279/338 of the IPC against the accused person. 

4. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person
necessary  documents  required u/s  207 Cr.P.C have been furnished to
him.  On perusal  of  the materials  on record particulars  of  offence u/s
279/338 IPC is read over and explained to the accused person to which
he pleaded not guilty and claimed to be tried. 

5. Prosecution, in support of its case has examined as many as two (2)
witnesses. 

6. 313  statement  of  the  accused  person  is  dispensed  with  as  no
incriminating materials are found against him. Accused person denied
adducing evidence in defence.

7. I  have  heard  the  arguments  of  both  sides.  Perused the  materials
available  in  the  case  record.  Upon  hearing  and  after  perusal  of  the
records the following points for determination are formulated for proper
adjudication of the case.

             POINT FOR DETERMINATION :

Point No.1: Whether the accused on 07.04.2016 at about 08.00 p.m.,
near  Halleswar  had  driven  a  glamour  bike  in  a  rash  and  negligent
manner endangering human life including the life of the brother of the
informant and thereby committed the offence punishable under section
279 of the Indian Penal Code?

Point No.2:  Whether the accused on the above mentioned date, time
and  place  caused  grievous  hurt  to  one  Putul  Boarh  by  driving  the
glamour  bike  so  rashly  and  negligently  and  thereby  committed  the
offence punishable under section 338 of the Indian Penal Code?

DISCUSSIONS, DECISIONS, AND REASONS THEREOF :-

8. In the instant case, the prosecution side examined two (2) witnesses.
P.W-1  Moon Kumar Borah  is the informant of this case and P.W-2 Umar
Faruk is the investigation officer of this case.

9. P.W-1 Moon Kumar Borah (informant) in his evidence stated that a
road accident took place at Halleswar when his brother was proceeding
in the National Highway 15. The accused riding a bike knocked down his
brother as a result of which he sustained to grievous injuries and was
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taken to the hospital. Though P.W-1 supported about the occurrence but
during his cross examination he stated that he is not an eye-witness to
the  occurrence  of  the  incident  and  that  he  was  reported  about  the
incident  by one Hari.  Further he admitted that  he does not know for
whose fault the accident took place. From his evidence there is nothing
to hold that the occurrence took place due to rash and negligent driving
on the part of the accused.

10. P.W-2 Umar Faruk is the investigation officer of this case and he
described the steps taken by him during investigation. The investigating
officer also proved the chargesheet as exhibit 2 and the sketch map as
exhibit 3. The evidence of the investigating officer alone cannot establish
the guilt of the accused.

11. In this case the victim of the alleged incident was not examined by
prosecution despite given ample opportunities. He is a vital witness to
this case and withholding such witness cast doubt in prosecution story.
The informant also could not describe the occurrence to hold that the
accused  was  driving  the  offending  vehicle  in  a  rash  and  negligent
manner thereby endangering the life of the victim.

12. Thus considering the discussions above made it will show that the
only witness produced by prosecution is totally silent regarding the rash
and negligent driving on the part of accused when the alleged incident
took place.  In  the ejahar though it  is  alleged that accused drove the
offended vehicle very rashly and negligently but the statements made in
the ejahar are not supported by any cogent evidence.

13. At  the time of  preparation of  the judgement  it  has  come to the
notice of this court that inadvertently the seizure list proved by P.W-1
was  marked  as  Exhibit-2  and  the  chargesheet  was  also  marked  as
Exhibit-2. Hence, the chargesheet should have been proved as Exhibit-3
to which I have gone through.  Therefore, the chargesheet is marked as
Exhibit-3 and the sketch map is marked as Exhibit-4.
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               ORDER

14. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely  Nazrul Islam. Accordingly, accused is acquitted of the charges
u/s 279/338 of IPC levelled against him in this instant case.

15. Set the accused person at liberty forthwith.

16. The bail bond for the accused person is extended for a further period
of six (6) months.

17. The case is disposed of on contest accordingly.

Given under my hand and seal on this 19th day of November, 2019 at 
Tezpur, Sonitpur.                
                       

                                    (Ms. Sparsita Garg)
                                                               Judicial Magistrate First Class
                                                                                     Tezpur, Sonitpur
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APPENDIX

 A. WITNESS OF PROSECUTION:

1. P.W-1: Moon Kumar Borah

2. P.W-2: Umar Faruk

       B. EXHIBITS OF PROSECUTION:
 

  1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of P.W-1 in the ejahar

3. Exhibit 2: Sketch map

4. Exhibit 2(1): Signature of P.W-1 in the sketch map

  3. Exhibit 3: Chargesheet

4. Exhibit 3 (1): Signature of P.W-2 in the chargesheet

5. Exhibit 4: Sketch map

6. Exhibit 4 (1): Signature of P.W-2 in the sketch map

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

    (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class
                                                                          Tezpur, Sonitpur
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